
No. 14756

Court of Appeals!
for tije Minti) Circuit

MARLIN FERRIS GOOaANS, Also Known as M.

F. GOGGANS,
Appellant,

vs.

RETA ORBORN,

!

Appellee.

Supplemental

Cransicript of Eecorb

Appeal from the District Court p . . p"
for the District of Alaslca, *

Third Division

A^R U 1S53

PAUL P. O'BRIEN, C'-E

Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif.-3-19-54





No. 14756

©niteb ^tate?

Court of Appeals
for rt)f Mintf) Circuit

MARLIN FERRIS GOGGANS, Also Known as M.

F. GOGGANS,
Appellant,

vs.

RETA ORBORN,
Appellee.

Supplemental

Cransfcript of 3^ecorb

Appeal from the District Court

for the District of Alaska,

Third Division

Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif.-3-19-56





INDEX

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record

are printed literally in italic; and, likewise, cancelled matter appear-

ing in the original certified record is printed and cancelled herein

accordingly. When possible, an omission from the text is indicated by
printing in italic the two words between which the omission seems
to occur.]

PAGE

Affidavit of Plaintiff—Filed October 2, 1951 . . 59

Affidavit of Plaintiff—Filed October 10, 1951 . . 62

Affidavit of Plaintiff—Filed October 12, 1951.

(Answer of Plaintiff to Affidavit of Defend-

ant on Motion of Plaintiff' to Set Case for

Trial) 66

Affidavit of Plaintiff—Filed March 25, 1951.

(In support of Motion for Order to Show

Cause) 71

ilffidavit of Plaintiff—Filed September 11,

1953 75

Designation of Additional Portions of Record

on Behalf of Plaintiff 77

Designation of Additional Portions of Record

on Behalf of Appellee 79

Memorandum Opinion and Decision Filed April

24, 1953 73

Minute Order—September 26, 1953. (Hearing

on Order to Show Cause) 76

Restraining Order Pendente Lite—Filed Au-

gust 10, 1951 60





ATTORNEYS OF RECORD

EDWARD V. DAVIS,
DAVIS, RENFREW AND HUGHES,

Box 477, Anchorage, Alaska,

Attorneys for Appellee.

GEOROE B. GRIGSBY,
Central Bldg'., Anchorage, Alaska,

Attorney for Appellant.





vs. Beta Oshorn 59

[Title of District Court and Cause.]

AFFIDAVIT OF PLAINTIFF
(Oct. 2, 1951)

United States of America,

Territory of Alaska—ss.

Reta Osborn Cloggans, being first duly sworn,

upon her oath deposes and says:

That your affiant and the defendant herein are

the joint owners of a painting and contracting busi-

ness and a retail paint, glass and w^allpaper store

situated in the Central Building, Third and G
Streets, Anchorage, Alaska, knowii as the M. F.

Goggans Co. ; that since for some time prior to the

inception of this action your affiant has been denied

access to the records and files of said businesses, and

since the inception of this action your affiant has

only had fragmentary reports as to the financial

status of the businesses above mentioned, and that

your affiant is informed and believes and so alleges

the facts to be that the defendant has, in violation

of the stipulation on file herein, expended funds

belonging to the businesses above mentioned for

his own personal use, all to the detriment of the

plaintiff, and that unless an early adjudication of

this matter is had between the parties, that the

defendant w^ill continue, as affiant believes, to dissi-

pate the funds of the said businesses in violation

of this Court's order and the stipulation on file

herein.
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That to the best knowledge and belief of your

affiant has, since the service on him of the restrain-

ing order in this action up to and including the

28th day of August, 1951, the defendant has dissi-

pated funds of the businesses above mentioned, over

and above that allowed by order of this Court and

stipulation between the parties, in the amount of

$747.78, if not more.

/s/ RETA OSBORN GOGGANS,

Subscril^ed and sworn to before me this 29th day

of September, 1951.

[Seal] /s/ JOHN C. HUGHES,
Notary Public foi* Alaska.

My commission expires : 4/9/55.

[Endorsed]: Filed Oct. 2, 1951.

In the District Court for the Territory of Alaska,

Third Division

No. A-7094

RETA OSBORN GOGGANS,
Plaintiff,

vs.

MARLIN FERRIS GOGGANS, Also Known as

M. F. GOGGANS,
Defendant.

RESTRAINING ORDER PENDENTE LITE

Upon consideration of the stipulation of the re-

spective parties hereto and upon advice of counsel,
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the Court having been fully advised in the premises.

Now Therefore

It Is Hereby Ordered, Adjudged and Decreed as

follows:

1. That the defendant shall pay to the plaintiff

from the assets of the partnership ])usiness known
as the M. F. Goggans Co. the sum of $100.00 per

week as a drawing until such time as a final settle-

ment or adjudication of the above captioned cause

is had between the parties, said sum to be paid by

check or cash to the plaintiff at the office of Davis

& Renfrew or mailed to the plaintiff in care of said

firm at Box 477, Anchorage, Alaska.

2. That the defendant M. F. Goggans shall be

entitled to receive and draw out of the assets of

the M. F. Goggans Co. the sum of $150.00 per week

pending the final settlement or adjudication of the

above captioned cause.

3. That the defendant is hereby restrained and

enjoined from accosting, annoying or molesting the

plaintiff in this action in any manner whatsoever,

or from interfering with the plaintiff in her posses-

sion of the family home at 1547 H Street, Anchor-

age, Alaska, pending the final adjudication of the

above captioned cause.

4. That the defendant is hereby i-estrained and

enjoined, during the pendency of this action, from

disposing of any of the assets of the M. F. Goggans

Co. or from dissipating the cash or bank accounts

of the said company other than such sales or ex-
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penditures of the cash assets of the said company

normal or customary in the usual course of trade

thereof.

5. That each of the parties hereto is, durinc:

the ])endency of this action, hereby ordered to de-

liver each to the other any mail or pej'sonal prop-

erty now in their possession or hereafter to come

into their possession and that each of the parties

hereto is hereby ordered to refrain from writing'

checks on the bank accounts of the M. F. Goggans

Co. or otherwise disposin^v of the assets of the said

company except as is hereinabove ordered.

Done in Open Court at Anchorage, Alaska, this

10th day of August, 1951.

/s/ CIEORGE W. FOLTA,
District Judge.

[Endorsed]: Filed and entered Aug. 10, 1951.

[Title of District Court and Cause.]

AFFIDAVIT OF PLAINTIFF
(Oct. 10, 1951)

United States of America,

Teri'itory of Alaska—ss.

Reta Osborn Goggans, being first duly sworn,

upon ]ier oath deposes and says:

That she is the plaintiff in the above-entitled

action; that on the 2nd day of October, 1951. a
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stipulation between the respective counsel for the

parties hereto was entered into and filed in the

above-entitled cause, stipulating that the deposition

of the defendant above named might be taken on

the 4th day of October, 1951, at the hour of 7:45

p.m. upon oral examination for the purpose of

discovery as set out in Rule 26 of the Federal Rules

of Civil Procedure; that pursuant to said stipula-

tion, notice of taking deposition was issued direct-

ing M. F. Goggans to appear l^efore Lorraine

Clarke, a Notary Public in and for the Territory of

Alaska, at Room 133, Federal Building, Anchorage,

Alaska, on the 4th day of October, 1951, at the

hour of 7:45 p.m. for such examination; that on

the 2nd day of October, 1951, subpoena duces tecum

was issued out of this Court directing the defend-

ant M. F. Goggans to bring wdth him at said time

and place a true and correct financial statement of

the business of the M. F. Goggans Co. for the year

1951 to and including the 30th day of September,

1951; that M. F. Goggans appeared as directed in

the notice of taking of deposition at the time and

])lace above mentioned but that he failed and re-

fused to bring with him a true arid correct financial

statement of the business of the M. F. Goggans Co.

for the year 1951 to and including the 30th day of

Septeml^er, 1951 ; that said M. F. Goggans testified

under oath that he did not have the said financial

statement for the reason that it had not been pre-

jjared and that he did not know when said financial

statement would be prepared but that it would be

prepared at some future date.
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That on numerous and sundry occasions during

the months of Au.i?ust and September, 1951, the

attorney for the defendant and the defendant him-

self, throue^h his servant, agent and employee, one

Vernon H. Laird, bookkeeper for M. F. Goggans

Co., promised the attorneys for the plaintiff that

a financial statement for said M. F. Goggans Co.

would ])e delivered to plaintiff's attorneys, but that

said attorney for said defendant and said defend-

ant personally have, all during said months of

August and September, 1951, and on said 4th day

of October, 1951, failed and refused to produce

said financial statement, or any part thereof, al-

though said bookkeeper informed plaintiff* 's attor-

neys on several occasions that said tinancial state-

ment was being ])repared and would be completed

and delivered to pi aiu tiff's attorneys within a few

days.

That your afTiant believes that the defendant

M. F. Goggans is in fact in contempt of this Court

by virtue of his failure to comply with the subpoena

issued herein on the 2nd day of October, 1951.

That said M. F. Goggans admitted, while under

oath at the time of taking said deposition, that

he had used joint funds of the parties hereto to

pay for his ])ersonal housing, in addition to the sum
of $150.00 ])er week allowed him by the Court in

the restraining order dated August 10, 1951; that

your affiant has personal knowledge that said de-

fendant has dissipated the further sum of $737.78

l)etween the date of said restraining order and the
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28th day of August, 1951, all in direct defiance,

diso])edience and disregard of the order of said

Court dated August 10, 1951.

That said restraining order provided that any

personal property in the jjossession of either party

be delivered to the rightful owner thereof, but that

the defendant has failed and refused to deliver to

affiant a certain mimeograph machine in his pos-

session, but has retained and withheld the same

from the plaintiff herein, although plaintiff is the

owner and entitled to the immediate possession

thereof.

That your affiant believes that the said defendant

is in fact in contempt of this Court by virture of

his disregard, defiance and disobedience of said

court order dated August 10, 1951, and should be

adjudged guilty of contempt for his failure to

comply with said restraining order and said sub-

poena duces tecum.

/s/ RETA OSBORN GOGGANS.

Subscribed and sworn to before me this 8th day

of October, 1951.

[Seal] /s/ JOHN C. HUGHES,
Notary Public for Alaska.

My commission expires: 4/9/55.

[Endorsed] : Filed Oct. 10, 1951.
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said bookkeeper, according to the best knowledge

and belief of your affiant under instructions from

the defendant, has failed and refused to deliver said

financial statement to the date hereof.

That for more than two years last past, and even

during the time that affiant was actively engaged in

managing the retail store operated by the parties

hereto, said ])ookkeeper, acting on instructions from

the defendant, has repeatedly refused to give plain-

tiff certain information from the books and records

of said business.

That during the taking of the deposition of the

defendant on the 4th day of October, 1951, defend-

ant admitted, while imder oath to tell the truth,

that he has expended joint funds of the parties

hereto for his personal housing, in direct dis-

obedience, definance and disregard of the restraining

orders of the above-entitled Court ; that when plain-

tiff herein examined the bank statements for said

business for the month of August, 1951, she made a

list of the checks written by the defendant which

were in direct defiance, disobedience and disregard

of said restraining orders, and said checks totalled

$747.78 in addition to and exclusive of a check for

$250.00 which the defendant gave to his attorney,

al] of which checks were not in the ordinary course

of business of said M. F. Goggans Co., all to the

gTeat detriment of the financial investment of plain-

tiff herein.

That ever since the inception of the partnership

between the plaintiff and the defendant, the said de-
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fendant and the bookkeeper employed by the defend-

ant against the expressed wishes of plaintiff, have

made false and fraudulent entries and ommissions

in said books and records, to cover and bury the dis-

sipation and squandering on the part of the de-

fendant of the joint fmids and assets of the parties

hereto, all with the intent and purpose of defrauding

and cheating the plaintiff of her rightful share of

the profits of said business, and with the intent and

purpose of avoiding the payment of the income

taxes actually due from said business.

That your affiant has not ])een given access to the

bank statements of said business for the month of

September, 1951, but alleges that, according to the

practice of said defendant for several years last

past, he has dissipated and squandered many hun-

dreds of dollars of joint funds of the parties hereto

in drinking and hunting and fishing trips, during

said September, 1951.

That the defendant remains away from the City

of Anchorage, where said business is maintained,

for many days each week and that during the last

week of September, 1951, the defendant was a])sent

from said City of Anchorage and said business for

five da^^s, on a duck hunting trip; that during the

times that said defendant is away on such pleasure

trips, said business is left without proper manage-

ment and mth no capable person in control of said

business, but said business is left to the management

of employees not capable of properly managing said

business.
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That since plaintiff was forced to leave said busi-

ness on or about the 5th da}^ of January, 1951, the

defendant has, according to the sketchy and frag-

mentary information available to the plaintiff,

added more than $30,000.00 to the accounts payable

of said business, to one creditor alone, and plaintiff

has no knowledge of the added indebtedness to other

creditors.

That the defendant and his attorney have de-

layed the trial of the above-entitled action in every

conceivable manner, and your affiant prays this

Honorable Court that the above-entitled action be

set for trial at the earliest possible date, in order

that the plaintiff be not further deprived of her

just and rightful portion of the assets of said busi-

ness, and in order that the defendant be not granted

additional time within which to dissipate and

squander the joint assets and cash of the parties

hereto, as he has done in defiance of the restraining

orders of this Court.

/s/ RETA OSBORN GOGGANS.

Subscribed and sw^orn to before me this 11th day

of October, 1951.

[Seal] /s/ JOHN C. HUGHES,
Notary Public for Alaska.

My Commission expires: 4/9/55.

[Endorsed] : Filed Oct. 12, 1951.
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[Title of District Court and Cause.]

AFFIDAVIT OF PLAINTIFF IN SUPPORT
OF MOTION FOR ORDER TO SHOW
CAUSE

United States of America,

Territory of Alaska—ss.

Reta Osborn, being first duly sworn, upon her

oath, deposes and says:

That she is the plaintiff in the above-entitled

action; that the decree of divorce entered in the

above-entitled action on the 30th day of November,

1951, approved and adopted as a part thereof, the

dissolution of partnership and property settlement

agreement made between the parties hereto ; that

among other things, said agreement provided that

the defendant pay to the plaintiff the sum of $500.00

l)er month for a period of four years and four

months from the date thereof; that the defendant

has failed and refused to make said payments since

the month of August, 1952, and is presently in de-

fault in the sum of $3,500.00 in said payments.

That from said payments of $500.00 per month

to be received by the plaintiff from the defendant,

the plaintiff was to pay the sum of $250.00 per

month toward retiring the mortgage on the real

pro])erty ^-^ot aside to the jjlaiiitiff ])y said pi-ojx-i'ty

settlement and partnership dissolution agreement;

that as long as payments were received from the

defendant, said payments were made l»y tlie ];lai]i-
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tiff according to the terms of said agreement; that

the holder of said mortgage has threatened to fore-

close the same unless said payments are hrought up

to date and the plaintiff is unable to meet said pay-

ments without the receipt of the moneys due and

owing from the defendant, according to the terms

of said j)artnership dissolution and property settle-

ment agreement.

That the defendant is in contempt of this Court,

as plaintiff verily believes, for his failure and re-

fusual to comply with the terms and conditions of

said decree of divorce and property settlement

agreement, during the past seven months.

/s/ RETA OSBORN.

Subscribed and sworn to before me this 11th day

of March, 1953.

[Seal] /s/ JOHN C. HUGHES,
Notary Public for Alaska.

My coimnission expires: 4/11/55.

[Endorsed] : Filed March 25, 1953.
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In the District Court for the District of Alaska

Third Division

No. A-7094

RETA OSBORN GOGGANS,
Plaintiff,

vs.

MARLIN FERRIS GOGGANS, Also Known as

M. F. GOGGANS,
Defendant.

MEMORANDUM OPINION AND DECISION

Upon the motion of the plaintiff an Order was

signed and filed lierein on March 25, 1953, directed

to the defendant and orderino- him to show cause

why he should not be held in contempt of court for

his failure and refusal to comply with the terms of

the Decree of divorce and property settlement and

partnership dissolution heretofore made and filed

in this case. Hearing was had thereon on April 7,

1953, and the defendant was examined at some

length.

It appears without dispute that defendant is

grossly in arrears in payment of the amounts which

he agreed to pay in the property settlement

agreement entered into between himself and the

])laintiff and thereafter provided in the Decree of

the Court. The defendant's testimony is to the effect

that he has lost the business in which he and tlie
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plaintiff were engaged prior to their divorce and

has no funds out of which he can make the required

payments. Shortly after the divorce between the

parties hereto the defendant remarried. His present

wife has two children by a former marriage.

While the defendant's testimony was not in every

respect credible and while his demeanor on the wit-

ness stand manifested lack of complete candor, no

su]:)stantial showing has been made that the de-

fendant at the present time can make the payments

required by the property settlement agreement and

by the Decree. I have come to the conclusion that

to commit him to prison for contempt until pay-

ments are made would serve no useful purpose and

would in fact defeat the just demands of the plain-

tiff that the Decree be complied with.

Accordingly, the motion for punishment of the

defendant for contempt is denied at this time and

the hearing is continued until August 7, 1953, at

four o'clock in the afternoon at which time further

testimony may l^e taken, including the testimony

of the defendant, with respect to the defendant's

financial means and as to other factors which may

he relevant to the issue here involved, the Court

reserving the power to then commit the defendant

for contempt if circumstances shall warrant.

It is further Ordered that the defendant appear

in the courtroom at Anchorage, Alaska, on August

7, 1953, at four o'clock in the afternoon of said

day and then and there submit himself to further
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examination by counsel for either or both parties

upon the issues raised by said motion.

Dated at Anchorage, Alaska, this 24th day of

April, 1953.

/s/ ANTHONY J. DIMOND,
District Judge.

[Endorsed]: Filed April 24, 1953.

[Title of District Court and Cause.]

AFFIDAVIT OF PLAINTIFF

United States of America,

Territory of Alaska—ss.

Reta Osborn, being first duly sworn, upon her

oath, deposes and says:

That she is the ])laintiff in the above-entitled ac-

tion; that the partnership dissolution and property

settlement agreement incorporated in and made a

part of the decree of divoi'ce entered in the above-

captioned matter on the 30th day of November, 1951,

provided, among other things, that the defendant

pay to the plaintiff the sum of $500.00 per month

until the sum of $26,000.00 had been paid by the

defendant; that the defendant has failed and re-

fused to make said payments since the month of

August, 1952, and has paid nothing whatsoever

since said date, and that the defendant is now thir-

teen months in arrears in said payments, amounting

to the sum of $6,500.00.
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That the defendant is steadily employed in the

office of the Post Engineers and has been so em-

ployed since immediately following the hearing of

this matter in April, 1953, and is in receipt of a

monthly salary in the approximate amount of

$573.00.

That the defendant's present wife and her two

children by a former marriage have returned to

Seattle, Washington to live and the defendant there-

fore has no dependents to support and is well able

to make regular payments to plaintiff herein.

That the defendant is well able to borrow suffi-

cient fmids with which to pay the an^earages due

the plaintiff.

/s/ RETA OSBORN.

Subscribed and sworn to before me this 10th day

of September, 1953.

[Seal] /s/ JOHN C. HUGHES.
Notary Public for Alaska.

My commission expires : 4/9/55.

[Endorsed]: Filed September 11, 1953.

[Title of District Court and Cause.]

HEARING ON ORDER TO SHOW CAUSE
(Continued.)

Now at this time Hearing on Order to Show

Cause is resumed in cause No. A-7094, entitled
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Reta Osborn Goggans, Plaintiff, versus Marlin Fer-

ris Goggans a/k/a M. F. Goggans, defendant came

on regularly before the Coui-t, Plaintiff present

and with Edward V. Davis, of counsel, defendant

I)resent and with his counsel, George B. Grigsby, the

following proceedings were had, to wit:

Argument to the Court was had by George B.

Grigsby, for and in behalf of the defendant.

Argument to the Court was had by Edward V.

Davis, for and in behalf of the plaintiff.

Argument to the Court was had by George B.

Grigsby, for and in behalf of the defendant.

Whereupon, Court finds defendant guilty of con-

tempt and sentences defendant to imprisonnu^nt un-

til sum of $1,500.00 is paid, and defendant given to

2:00 o'clock p.m. of Monday, September 28, 1953,

to pay such sum or surrender himself to the United

States Marshal.

Entered September 26, 1953.

[Title of District Court and Cause.]

DESIGNATION OF ADDITIONAL PORTIONS
OF RECORD ON APPEAL ON BEHALF
OF PLAINTIFF

Comes now Reta Osborn, the a])ove-named plain-

tiff, and designates additional portions of the record

in the al)ove-entitled matter as follows:



78 Marliii Ft rris Goggans

1. Restrainina" order pendente lite filed August

10, 1951.

2. Affidavit of plaintiff filed October 2, 1951.

3. Affidavit of plaintiff filed October 10. 1951.

4. Affidavit of plaintiff* filed October 12. 1951.

5. Affidavit of plaintiff' tiled March 25. 1953.

6. Memorandiun opimon and decision filed Apiil

24. 1953.

7. Affidavit of plaintiff* filed September 11, 1953.

S. Minute order filed September 26. 1953.

9. This designation.

DAVIS, RENFREW ^-

HITiHES,

By /s EDWARD V. DAYTS.

Receipt of copy acknowledged.

[Endoi-sed] : Filed Apiil 25. 1955.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14756

MARLIN FERRIS GOGGANS, Also Known as

M. F. GOGGANS,
Appellant,

vs.

RETA OSBORN,
Appellee.

DESIGNATION OF ADDITIONAL PORTIONS
OF RECORD ON APPEAL ON BEHALF
OF APPELLEE

Comes now Reta Osl)oi*n, the a})ove-nained a])-

pellee, and designates additional portions of the

record in the above-entitled matter in accordance

with her designation served and filed in the District

Court for the District of Alaska, Third Division, on

the 25th dav of April, 1955, to the same extent as

though set out in full herein.

Dated at Anchorage, Alaska, this 12th day of

March 1956.

DAVIS, RENFREW &
HUGHES.

Attorneys for Appellee.

By /s/ EDWARD Y. DAVIS.

Affidavit of Service by Mail attached.

Receipt of copy acknowledged.

[Endorsed] : Filed March 14, 1956.




